Disclosure of Documents 

(An Explanatory Note for Clients) 

One of the important stages in your claim is to disclose to the other parties in the action documents that you have or have had in your control.

WHAT ARE DOCUMENTS?

Documents are anything onto which information is recorded, including electronic documents.  Copies of documents are treated as separate documents if they contain modifications, obliterations, markings or other features. 
With electronic documents, the parties may need to provide information about the categories of electronic documents within their control, the computer systems, the electronic devices and media on which any relevant documents may be held, the storage system maintained by them and their documents retention policies.
Electronic documents include:
· tape recordings of evidence, microfilms and microfiche. 
· electronically stored information or documents, such as e-mails and other electronic communications

· word processing documents

· databases
· documents readily accessible from computer systems and other electronic devices and media (such as PDA’s, mobile phones, voice mail systems

· documents stored on servers and back-up systems

· electronic documents that have been “deleted”
· additional information stored and associated with electronic documents known as ‘metamedia’
WHAT IS MEANT BY CONTROL?

You have a document in your control if:

· it is or was in your physical possession;

· you have or have had a right to possession of it;

· you have or have had a right to inspect or take copies of it;

WHAT ARE YOU OBLIGED TO DISCLOSE?

In most cases you will be obliged to disclose the following:

· the documents on which you rely (if you do not disclose these you will be unable to rely on them without the court’s permission);

· the documents which:

· adversely affect your case;

· adversely affect another party’s case; 
· support any party’s case;

THE DUTY TO SEARCH

You are under a duty to make a reasonable search for the documents that you must disclose.  What is reasonable will depend on:

· the number of documents in existence;

· the nature and the complexity of the proceedings;

· the significance of any document likely to be located during the search
· the ease and expense of retrieval of any particular document

In addition, where the documents are electronic, the following factors will have a bearing on the ease and expense of retrieval of documents:

· accessibility and location of electronic documents or data on computer systems, servers, back-up systems and other electronic devices or media, taking into account alterations or developments in hardware or software systems to enable access to such documents

· the likelihood of locating relevant data

· the cost of recovering any electronic documents

· the cost of disclosing and providing inspection of any relevant electronic documents

· the likelihood that electronic documents will be materially altered on the course of recovery, disclosure or inspection.

WHAT ELECTRONIC DEVICES SHOULD YOU BE SEARCHING AGAINST?

The disclosure statement that has to be signed when disclosure takes place, makes it clear what type of electronic devices should be searched or considered. The list includes PC’s, portable data storage media, databases, servers, back-up tapes, off site storage, mobile phones, laptops, notebooks, handheld devices, PDA devices and documents contained in main files, document files, spreadsheets, calendar files, graphic and presentation file and web based applications.

It is important to note that searches of electronic documents using keywords or concepts may be reasonable even where a full review of each and every document would not.

When conducting a search, It is important that the right person carries out the search.

WHO IS THE APPROPRIATE PERSON?

The appropriate person will be someone who:

· has first-hand knowledge of the facts;

· has sufficient seniority to sign the Disclosure Statement.

THE DISCLOSURE STATEMENT

This will 

· set out the extent of the search made;

· certify that you understand the duty to disclose;

· certify that to the best of your knowledge you have complied with the duty

· identify any category or class of documents (not being a category or class of documents on which you intend to rely) for which a search or inspection will not be permitted on the ground that to do so would be unreasonable or disproportionate to the issues involved in the case.

It is important that you understand your duties in respect of disclosure of documents.  If there are any points you do not understand and you require clarification, you should contact the person dealing with your case as soon as possible.
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