
INJUNCTIONS

What is an injunction?

An injunction is an order of a court requiring a party to do or refrain from carrying out a specific act. 

An injunction is a remedy, not a cause of action and will usually not be granted where the court considers damages would suffice.

What types of injunction can be obtained?

A permanent injunction is a final order and is usually only granted after a trial. 

An interim injunction is a provisional measure, which can be made permanent at the end of a trial.   An interim injunction can be granted:

(a) before proceedings are started 

(b) during proceedings

(c) after judgment has been given

How is an injunction obtained?

A court will consider if an injunction should be granted at a hearing. An injunction can be granted even though an Applicant’s legal right has not yet been infringed but is merely threatened.   In this case, the Applicant is described as having obtained the injunction “because he fears” a wrong will be done to him if the order is not made.

Will the Respondent be notified of the application for an injunction?

The general rule is that an Applicant must provide the Respondent with written notice of the application three clear working days before the court hearing takes place. However:

· An application may be made without notice if there is exceptional urgency or the case requires secrecy.

· An application may be made with informal notice to the Respondent when the case is too urgent to wait three clear working days and secrecy cannot be justified. 

What happens at the hearing?

The Applicant has to satisfy the court that it would suffer disproportionate harm if the injunction were not granted. The Respondent (unless absent due to secrecy) will have the opportunity to answer the Applicant’s case.  When making its decision, the court will have to balance both the Applicant’s and Respondent’s interests. 

Is there an alternative to an injunction?

If an Applicant is successful before the final hearing or trial, the Respondent frequently offers an undertaking in lieu of an injunction. The undertaking would be to do or not to do something until after final judgement on the claim. 

An undertaking is enforceable in the same way as an injunction.  A Respondent may also give a voluntary undertaking in order to avoid the necessity of a hearing. The claimant must be justified in refusing the offer of an undertaking and insisting on an injunction.

Damages

An Applicant who is granted an interim injunction may have to pay the Respondent damages if at trial it is deemed that the Respondent had been unjustly restrained.  A common proviso for the court granting an interim injunction is that the Applicant will provide an undertaking to pay the Respondent compensation should it be found at trial that the interim injunction was not justified.

The same principle is followed if the Respondent, in lieu of an injunction, undertook to the court not to do the act or acts complained of pending final determination of the action. Once again, the Applicant would have been required to provide the Respondent with an undertaking for damages. 

What is the effect of an injunction?

Once an injunction is granted or an undertaking given, it remains in force and must be obeyed until it is discharged by the court, however limited the prospects of litigation, and even if the order should not have been made in the first place.

THIS LEAFLET HAS BEEN PRODUCED TO PROVIDE GENERAL GUIDANCE ONLY.  IF YOU REQUIRE SPECIFIC ADVICE THAT WILL BE TAILORED TO YOUR CASE, PLEASE SPEAK TO YOUR LEGAL REPRESENTATIVE.
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