Developments in professional negligence – when to sue?

All specialists and professionals are aware of the risks of clients suing them for negligent acts or omissions.  Doctors, surveyors, financial advisers and even solicitors are vulnerable.  Recently the House of Lords tackled the vexed question of how long does the client have after the wrong is done to sue the professional for compensation.

Standard of care

It is worth reminding ourselves of the law regarding professional negligence.  The Courts do not expect the professional to have expertise in every field, but they do require him to exercise reasonable skill and care.  Invariably, his performance will be judged against the standard expected of a reasonably competent professional in the same field.

Proof of Loss

It is not sufficient however for the client merely to prove that the professional did not perform to the required standard.  He must also show that he suffered a loss as a result of the wrong done; a loss that the professional knew, or should have known, would result from his error.  If the loss is too far removed (e.g. loss of profit on a subsequent sale of property) then it cannot be recovered.  The client also has to show the Court that the loss was caused by the professional’s negligence rather than his own actions, or the intervening actions of a third party.

This area of law has expanded significantly since the 1980’s when the property market collapsed and many homes were repossessed.  Purchasers and lenders sought to recover their losses by suing solicitors and surveyors.  The Courts, once protective of professionals, expanded professional negligence even to the extent of removing the traditional indemnity barristers enjoyed.  Not surprisingly, professionals, their insurers and their lawyers have become adept at defending negligence actions.  

Is the claim time-barred?

Before running defences based on the professional meeting the required standard, or based on attacking the client’s alleged losses, professional negligence solicitors look at the defence afforded by the Limitation Act 1980.  This requires claims to be brought within 6 years of the negligent act, with a long stop of 3 years from the date the client knew of the negligent act, or ought to have known had he been diligent.

It is not always apparent when the negligent act happened, and it would be unfair to tie the client to the 6 year limit.  However, once the client knows (or should have known had he taken all reasonable steps to find out) that the act has occurred it would be unfair to leave the professional with the threat of legal action hanging over him indefinitely.

Recent House of Lords’ decisions

In the recent case of Haward v Fawcetts the Court found that the client does not have to know the precise details of the wrong or that it is technically negligent before suing.  This will protect the professional from the dilatory client.  However, in the case of The Law Society v Sephton & Co. the Court said that the time limit ran only from when there was actual identifiable loss, and not from an earlier stage when it became apparent to the client that such a loss might occur in the future.

The law of professional negligence is complex and requires expert legal advice.  Karin Parfitt is an Associate in the Commercial Litigation Department, who has acted for lending institutions and individuals in bringing such claims.  Call Karin on 01689 887859 or email her karin.parfitt@cwj.co.uk.  

